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LABOUR RELATIONS REFORM BILL 2002 
Committee 

Resumed from 20 June.  The Chairman of Committees (Hon George Cash) in the Chair; Hon N.D. Griffiths 
(Minister for Racing and Gaming) in charge of the Bill. 

Clause 139:  Section 29AA inserted and a transitional provision - 
Progress was reported after the clause had been partly considered. 

The CHAIRMAN:  When we finished considering this Bill on Thursday, the minister was about to respond to 
some issues that had been raised. 

Hon N.D. GRIFFITHS:  The Committee may recall that I was on my feet shortly before 11.00 pm last Thursday.  
It had been a long week.  The Committee needed clarification of whether the answer I had given to Hon George 
Cash about the operation of the clause was accurate.  At that stage I was repeating my advice.  I am now satisfied 
that the answer I gave was accurate, so I believe I can leave it at that. 

Clause put and passed. 

Clause 140:  Section 44 amended and a transitional provision - 
Hon RAY HALLIGAN:  I move - 

Page 156, after line 11 - To insert - 

(3) Subject to section 90, an appeal lies to the Court in the manner prescribed from any 
decision of the Full Bench, pursuant to sections 23, 23A, 23B, 29 and 29AA, on the 
ground that the decision is erroneous in law or is in excess of jurisdiction but upon no 
other ground. 

This will bring to account, so to speak, a number of previous sections about which the Opposition has expressed 
concern that there is no provision for something that may be erroneous in law. 

Hon N.D. GRIFFITHS:  I note the Committee’s treatment of clause 125.  It is important that there be 
consistency.  Appeals from decisions of the commission to the full bench are currently provided for in section 49 
of the Act.  Appeals from the full bench to the Western Australian Industrial Appeal Court were dealt with in 
clause 125, so we have dealt with that aspect.  This amendment seeks to regulate appeals from decisions made 
under section 23, proposed sections 23A and 23B, section 29 and proposed section 29AA.  Appeals are already 
provided for under these sections.  The Committee has dealt with clause 125, which sets out the grounds of 
appeal from the full bench to the Western Australian Industrial Appeal Court.  If the Committee were to go along 
with what Hon Ray Halligan proposes, there would be two sets of rules for appeals.  This is considered 
undesirable. 

Amendment put and negatived. 

Clause put and passed. 

Postponed clause 132:  Sections 42 to 42M inserted - 

Proposed section 42G - 
The CHAIRMAN:  Before progress was reported, Hon Ray Halligan had moved - 

Page 141, line 31 - to insert after “(2)” - 

except on the grounds that the order exceeds the matters agreed to be dealt with under 
subsection (1)(c) or there has been an error of law 

Hon N.D. GRIFFITHS:  The consideration of this matter was postponed following argument.  I thought it 
needed to be considered carefully.  The Government opposes the amendment, and I should explain why.  Under 
proposed section 42G, parties who are bargaining within good faith bargaining principles will apply to the 
commission to deal with some areas on which they cannot agree.  They will have agreed on a number of matters, 
but not all matters.  Under the proposed section, they will agree to have the commission deal with the other 
matters.  Therefore, it is consensual.  A similar provision, which was inserted in 1984, is contained in section 44 
of the current Act.  That section deals with compulsory conferences.  The relevant areas are subsections (12a) 
and (12c).  I will read them out for the record.  Section 44(12a) states - 
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Where, at the conclusion of a conference held in accordance with this section, any question, dispute, or 
disagreement in relation to an industrial matter has not been settled by agreement between all of the 
parties, and the parties in relation to whom the matter has not been so settled all consent in writing to 
the Commissioner who presided over the conference conclusively determining that question, dispute or 
disagreement, that Commissioner may hear and determine that question, dispute, or disagreement and 
make an order binding on the parties who so consented.  

Section 44(12c) of the Industrial Relations Act states - 

Notwithstanding section 49 no appeal shall lie from an order made under subsection (12a). 

That refers to a similar system that has existed for 18 years wherein parties consent to a provision.  It is 
envisaged that parties will consent to the system proposed in this legislation because they want closure, as it is 
referred to these days.  It is envisaged that they would have reached agreement on just about every issue, would 
want an end to the matter once and for all and would consent to the commission’s signing off on those issues.  
This clause is about consent and reaching finality.  However, the question quite properly raised was: what would 
happen if the jurisdiction of the commission were exceeded in dealing with the parties’ proposals?  With this 
legislation, the parties would reach agreement and consent to the commission’s arbitrating the matters on which 
they have not reached agreement and that would become an effective registered industrial agreement.  However, 
if that registered agreement were breached by the commission’s going beyond its jurisdiction and dealing with 
matters beyond which the parties agreed it could deal with, any action to enforce the breach would have no 
effect.  In other words, the exercise of the purported jurisdiction beyond the jurisdiction would be null and void. 

Amendment put and negatived. 

Clause, as amended, put and passed. 

Clauses 141 to 144 put and passed. 

Clause 145:  Part II Divisions 2F and 2G inserted and a transitional provision - 
Hon MURRAY CRIDDLE:  I move - 

Page 158, lines 24 to 26 - To delete the lines. 

Page 159, lines 3 and 4 - To delete the lines. 

Page 159, line 6 - To delete the line. 

These amendments relate to keeping employment records.  There are enough impositions on employers to keep 
employment records.  I have great difficulty seeing the need for a requirement to keep records of starting and 
finishing times of employees.  One amendment relates to keeping records of an employee’s work breaks, meal 
breaks and designation for each pay period; I take the latter to mean the work that an employee carried out at a 
particular time.  Perhaps the minister could clarify that.  There is no need for an employer to maintain those 
records.  In fact, there is no need at all for that information to be kept; it has little relevance to an employee’s 
conditions of work.   

Hon N.D. GRIFFITHS:  The Government opposes these amendments.  The clause involves the same principle 
referred to earlier.  The matters that Hon Murray Criddle seeks to remove from an employer’s obligation are 
necessary to determine an employee’s legal entitlements under the relevant industrial instrument.  The 
requirement of a record to be kept of an employee’s designation is necessary to determine an employee’s legal 
entitlements under the relevant industrial agreement.  It is, therefore, appropriate to know the job, status and 
classification that an employee was engaged in at the relevant time. 

Hon MURRAY CRIDDLE:  I understand what the minister has said, to some extent, but he has not told me why 
those records must be kept, apart from satisfying inspectors of the work that has been carried out.  Those records 
do not serve any purpose of employers.  If records need to be kept for an employee’s benefit, it is up to the 
employee to keep them.  Why should an employer keep those records? 

Hon N.D. GRIFFITHS:  It is appropriate that those records be kept so that a determination can be made about 
whether an award or an industrial agreement is being carried out.  It protects employers as much as it protects 
employees.  If those records are kept, they can be referred to in the event of a dispute. 

Hon MURRAY CRIDDLE:  The responsibility seems to come back to employers all the way in this legislation.  
Employers nowadays must keep records for just about everything.  They must keep records for superannuation, 
insurance and wages.  Here, again, is another list of requirements on employers to keep more information.  We 
have not even considered the period of employees’ employment and their leave entitlement, whether that be paid 
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or partly paid leave.  Obviously, employers must keep records of the names and ages of their employees; 
however, this clause puts another enormous responsibility on employers.  Sometimes when employers engage 
these people, they find that they work for a little while and then disappear; employers do not have control over 
their employees’ whereabouts.  I can say that from practical experience, this is an enormous onus to put on an 
employer. 

Hon N.D. GRIFFITHS:  I do not agree. 

Hon Murray Criddle:  Why don’t you try it? 

Hon N.D. GRIFFITHS:  I do not agree with the honourable member.  I note his reference to employees as “these 
people”; that is very charming.  Frankly, good employers have no difficulty keeping such records for a very long 
time, and they should keep them. 

Hon RAY HALLIGAN:  The Opposition supports the amendments.  It is all very well to yet again categorise 
everyone as exactly the same.  The requirements of employers of fruit pickers, in a practical sense, are 
completely different from employers of employees in a big factory.  The Government’s amendments to the 
legislation in this Bill are like saying that everyone is exactly the same.  It seems that we have, again, a 
demarcation situation.  That is proved by the words “the employee’s designation” in the Bill.   

Sitting suspended from 6.00 to 7.30 pm 

Hon RAY HALLIGAN:  Before the dinner break I was talking about the amendments proposed by Hon Murray 
Criddle, which are supported by the Liberal Party.  Once again, the Government is creating little boxes in which 
everyone must fit.  In practical terms this is not possible.  The coalition Government introduced workplace 
disagreements to provide businesses with the flexibility they required, and which they still require.  
Unfortunately, opinions conveyed to the Opposition suggest that the Labor Government’s legislation will not 
provide that flexibility.   

Amendments put and a division taken with the following result -  

Ayes (15) 

Hon Alan Cadby Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Derrick Tomlinson 
Hon Murray Criddle Hon Frank Hough Hon Simon O’Brien Hon Bruce Donaldson (Teller) 
Hon John Fischer Hon Barry House Hon Barbara Scott  
 

Noes (16) 

Hon Kim Chance Hon Adele Farina Hon Dee Margetts Hon Tom Stephens 
Hon Robin Chapple Hon Jon Ford Hon Louise Pratt Hon Ken Travers 
Hon Kate Doust Hon Graham Giffard Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Sue Ellery Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 

            

Pair 

 Hon Paddy Embry Hon Christine Sharp 

Amendments thus negatived.   

Hon RAY HALLIGAN:  I move -  

Page 160, line 13 - To insert before “An” 

Subject to the conditions set out in subsection (5), 

At this point there is no subsection (5).   

The CHAIRMAN:  That is correct.  Given that this amendment is dependent on amendment 76/145 being 
carried, I recommend that it be postponed.   

Further consideration of the amendment postponed until after consideration of amendment 76/145, on 
motion by Hon Ray Halligan.   
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Hon RAY HALLIGAN:  I do not propose to move amendment 74/145 as it is incorporated in later amendments.  
I move - 

Page 160, line 28 - To insert after “records” - 

provided always that the relevant person shall pay such amount for the provision of copies as 
the employer requires (provided that such amount shall not exceed the rate for copying 
prescribed by Regulation) and shall not disrupt the employer’s business in relation to the 
taking of extracts of the records. 

The amendment provides for the reasonable cost of copies of documents to be recouped by the employer, and 
says “provided that such amounts shall not exceed the rate for copying prescribed by Regulation”.  It is therefore 
not a matter of making a profit out of having to provide copies of documents, but purely recouping costs.  
Providing copious copies of records can cause considerable cost to employers.   

Hon N.D. GRIFFITHS:  The amendment is opposed.  The Bill provides that the employer must allow copies or 
extracts to be taken.  It does not prescribe how that is to be done.  It does not compel the employer to allow 
access to photocopying facilities at the employer’s expense or otherwise. 

Hon RAY HALLIGAN:  I thank the minister for the explanation.  I am sure the minister is not proposing that the 
employee or the employee’s representatives take the original documents from the employer’s premises to have 
them photocopied elsewhere.  The practicality would be that the original documents would be photocopied on 
the employer’s premises.  Employers are, therefore, entitled to recoup the cost. 

Amendment put and negatived. 

Hon SIMON O’BRIEN:  I draw the Committee’s attention to proposed new subsection (3)(c) of my amendment.  
After “his/her employer”, the words “from allowing” should read “prohibiting”.  It would appear to be a 
typographical error.  Members will see in previous paragraphs a similar phrase.  I seek leave to alter the 
amendment.  

Amendment, by leave, altered. 

Hon SIMON O’BRIEN:  I move - 

Page 161, after line 6 - To insert - 

(3) An employee - 

(a) not being a member of a union registered in the registry of the Commission 
may issue a notice in writing to his/her employer prohibiting the employer 
from providing access to the employee’s time and wages records to a state 
registered union or authorised representative; 

(b) may issue a notice in writing to his/her employer prohibiting the employer 
from providing access to the employee’s time and wages records to a state 
registered union or authorised representative which the employee considers 
is confidential; 

(c) may withdraw the notice in writing to his/her employer prohibiting a state 
registered union access or authorised representative to his/her time and 
wages records by issuing a notice in writing to the employer revoking the 
first notice but the employee may still require the employer by writing to not 
allow the state registered union or authorised representative access to 
information the employee considers confidential. 

(4) A state registered union or authorised representative on having gained access to an 
employee’s time and wages records shall not divulge the information contained 
within the employee’s time and wages records without first having obtained the 
approval of the employee concerned beforehand in writing nor shall he threaten to 
divulge information. 

The words of the proposed amendment are self-explanatory.  It would be superfluous to provide a further 
explanation than this: this is a new element being introduced in the Bill, which is not reflected in other 
amendments on the supplementary notice paper.  I was not the prime originator of this amendment.  It flows 
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from concerns that were brought to my attention by my electorate.  That is why I have moved the amendment.  
In effect, it gives capacity for an employee who is not a member of a union to direct that his/her employer shall 
not give access to his/her records to a visiting union representative; that an employee, whether the employee be a 
member of a union or not, may give a direction, to be obeyed, whereby any part of the records that the employee 
considers to be confidential shall not be divulged to the third party, a union.  Proposed paragraph (c) provides 
that an employer can withdraw that notice for prohibiting access to his/her records while at the same time 
preserving the right to limit access to records that he/she considers confidential.   

The fact that these amendments have been raised with me shows that some people are concerned that the rights 
should be available to them.  Similarly, proposed subclause (4) in the amendment reflects the concern that some 
in the community have that employees’ details of times and wages should not be divulged to any outside parties 
beyond those who already have access, namely the employer, the employee and any authorised person inspecting 
those records.  To that extent, the amendment is self-explanatory.  As I have indicated, this amendment 
originated in legitimate concerns held in the community, and that is how they were presented to me.  I in turn 
now present them to the Committee for its consideration.  I ask the minister, in his response, to indicate the 
Government’s position, and to say why he disagrees with this provision.  

Hon N.D. GRIFFITHS:  The Government opposes this amendment.  Proposed section 49E is designed to 
provide employees with access to their own time and wage records.  The honourable member is seeking to 
amend it by putting in restrictions, particularly on unions.  The right of entry to investigate breaches is set out in 
proposed section 49I.  Be that as it may, this amendment, in the opinion of the Government, will unduly impinge 
on the work of unions in investigating breaches of awards.  

Hon SIMON O’BRIEN:  I thank the minister for his response.  In my reading of the Bill, proposed section 49I 
relates to the right of entry to investigate breaches.  We will discuss, on other occasions, including in this 
Committee, whether or not some of the people proposed to be the prime investigators of breaches should 
perform that function.  However, the Committee is now dealing with an amendment to proposed section 49E, 
which is purely about access to employment records that relate to individual employees who wish, for whatever 
reason, and regardless of whether members think they are right or wrong, to retain confidentiality and stop either 
all or part of their records being accessed by a third party.  The Opposition considers that this is an important and 
necessary right, even if it is exercised by comparatively few people.  The opportunity to refuse access to records 
should be available to all employees.  I acknowledge the difference of opinion which exists here, but I reassert 
that the Opposition believes that employees should have this protection, if they wish to avail themselves of it.  

Hon DEE MARGETTS:  I support the minister in his interpretation of proposed section 49E, which refers to 
access to employment records.  The section the Opposition seeks to amend is just before mention of a “relevant 
person”.  Proposed section 49E(4) defines a relevant person as follows - 

(a) the employee concerned; 
(b) if the employee is a represented person, his or her representative; 
(c) a person authorised in writing by the employee; and 
(d) an officer referred to in section 93 authorised in writing by the Registrar. 

One of the problems of unfairness in the workplace has been that these records were not necessarily available to 
the employee.  This amendment is misdirected.  

Amendment, as altered, put and a division taken with the following result - 
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Ayes (15) 

Hon Alan Cadby Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Derrick Tomlinson 
Hon Murray Criddle Hon Frank Hough Hon Simon O’Brien Hon Bruce Donaldson (Teller) 
Hon John Fischer Hon Barry House Hon Barbara Scott  

Noes (16) 

Hon Kim Chance Hon Adele Farina Hon Dee Margetts Hon Tom Stephens 
Hon Robin Chapple Hon Jon Ford Hon Louise Pratt Hon Ken Travers 
Hon Kate Doust Hon Graham Giffard Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Sue Ellery Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 

            

Pair 

 Hon Paddy Embry Hon Christine Sharp 

Amendment thus negatived. 

Hon RAY HALLIGAN:  I move - 

Page 161, after line 18 - To insert - 

(5) The obligation to produce records and permit entry pursuant to this section is subject 
to the following conditions - 

(a) production and inspection of records and access to premises be provided at 
reasonable times during normal business hours of the employer; 

(b) the employer in particular circumstances may make application to the 
Commission for relief from the obligation to comply with the requirements 
of this section if the request to produce or inspect is vexatious, frivolous or 
unduly onerous, in which case the obligation to comply with this section 
shall be subject to such directions as the Commission deems fit after hearing 
the relevant person and the employer. 

This proposed new subsection provides an opportunity for the employer to go to the commission, if the employer 
feels that a request to access the employment records is vexatious, frivolous or unduly onerous.  It is a reasonable 
request.  The Opposition does not want the situation that has arisen in the past, in which representatives go to an 
employer and insist on disrupting the workplace.  It is important that the employer at least has this opportunity.  
It is not that the employer is not prepared to provide the records to the person asking for them, but the employer 
needs to be able to go to the commission if the request is vexatious, frivolous or unduly onerous.  

Hon N.D. GRIFFITHS:  The amendment is opposed.  The aim of this proposed section is to allow employees 
access to their records.  Employees need not give a reason to have access to their records.  The provisions of 
proposed section 49E(2)(d) allow a reasonable period for compliance.  This amendment is not only unnecessary 
but also potentially vexatious and frivolous.  It may be also unduly onerous on employees who should be entitled 
to see their own records. 

Hon RAY HALLIGAN:  I hear what the minister says.  However, this is, as people say, a two-way street.  The 
proposed section provides that the person need not be the employee; it can be an employee’s representative.  I 
suggest, therefore, that unbeknown to an employee, an employee’s representative can insist that an employer 
provide certain documentation.  The potential to be vexatious, frivolous or unduly onerous can be held by an 
employee’s representative as well as the employer.  The amendment seeks to provide a safety net for the 
employer.  It does not deny employees the ability to see their records.  It will give the employer an opportunity to 
prove that the request is not vexatious or frivolous. 

Amendment put and a division taken with the following result - 
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Ayes (15) 

Hon Alan Cadby Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Derrick Tomlinson 
Hon Murray Criddle Hon Frank Hough Hon Simon O’Brien Hon Bruce Donaldson (Teller) 
Hon John Fischer Hon Barry House Hon Barbara Scott  
 

Noes (16) 

Hon Kim Chance Hon Adele Farina Hon Dee Margetts Hon Tom Stephens 
Hon Robin Chapple Hon Jon Ford Hon Louise Pratt Hon Ken Travers 
Hon Kate Doust Hon Graham Giffard Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Sue Ellery Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 

            

Pair 

 Hon Paddy Embry Hon Christine Sharp 

Amendment thus negatived.  

Chairman’s Ruling 

The CHAIRMAN:  Amendment No 73/145, which was postponed, will not be proceeded with. 

Committee Resumed 

Hon RAY HALLIGAN:  I move - 

Page 162, line 8 - To insert before “An” the words “Subject to the section,”. 

Hon N.D. GRIFFITHS:  This amendment is opposed.  As I read it, it is to facilitate the next amendment. 

Amendment put and negatived. 

Hon RAY HALLIGAN:  I will not move the next two amendments on the supplementary notice paper because 
they have been incorporated elsewhere.  I move - 

Page 162, after line 13 - To insert - 

(2) The authorised representative may only enter the premises during working hours and may only 
hold the discussions during the employees’ meal-time or other breaks. 

This amendment will be self-explanatory to many members.  It seeks to avoid disruption to productivity in the 
workplace.  We do not want people, particularly employees’ representatives, to hold meetings with employees in 
the middle of a production run when representatives can intimidate employers.  The amendment is not 
unreasonable.  The Government should also consider it reasonable that these meetings take place when the 
employees are not necessarily working. 

Hon N.D. GRIFFITHS:  The amendment is opposed.  I note the observations made by Hon Ray Halligan.  The 
amendment is too restrictive.  Potential abuse will be dealt with under the foreshadowed provisions of 49J(5). 

Hon BARBARA SCOTT:  The words to be inserted are relevant and important at this point.  They are to ensure 
that people enter premises only during working hours and hold discussions only during employee’s meal times 
or other breaks.  The right of entry into workplaces and to privacy, which we will deal with later, are probably 
the most significant rallying points for employers and non-union employees who do not wish to be interrupted or 
have their workplaces disturbed continually by union people accessing their workplaces.  It is a contravention of 
privacy for both employees and employers.  This amendment is trying to bring some commonsense to the timing 
of the entry of union people to discuss issues with workers.  The right of entry of unions or their nominees under 
this clause exists irrespective of whether a workplace has union members.  This clause provides almost unlimited 
access to unions, which can be very disruptive.  The Labor Government should take this very seriously and 
consider the impact and implications of continually disrupting building sites or other workplaces for stop work 
meetings and the like for the reasons contained in this provision.  I support this reasonable amendment.  If unions 
want to reasonably access workers or vice versa, it ought to be done at prescribed times - that is, only during the 
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employees’ meal time or other determined breaks.  Unions should not be able to continually disrupt the 
workplace.  

Hon FRANK HOUGH:  I support the amendment moved by Hon Ray Halligan.  It is a disciplined and 
professional addition to the clause.  The Bill gives too much latitude to accessing workplaces.  It is not 
unreasonably restrictive to expect an authorised union representative to walk into a business at meal time or at 
other breaks, or before and after work.  It is a matter of disciplining these people to know when they are allowed 
to come into a business.  It is totally unacceptable for someone to walk into a business during working hours and 
to disrupt what is going on.  It is all right for the minister to say that will not happen and that employees’ 
representatives will take a businesslike approach to it.  Unfortunately, the Government cannot hope to suggest 
that every union representative will take that approach.  We must expect that across the board some union reps 
will not follow the rules.  We know that probably 90 per cent of people follow the rules, and this amendment will 
eliminate the disruption that can be caused by the other 10 per cent.  It is not a hard ask to expect that an 
authorised union rep may enter the premises and hold discussions only during employees’ meal times or other 
breaks.  That is not hard or outrageous; it is very disciplined.  The union movement should endorse that because 
it is a professional approach.  One Nation wholeheartedly supports the amendment.  

Hon ALAN CADBY:  In the second reading debate I related my experience in Victoria, where teachers unions 
were coming onto school premises while classes were in progress.  It may be somewhat easier to stop production 
in a workplace that is producing goods than it is when dealing with children and to put them to one side to attend 
a meeting.  A school that is run properly exercises a duty of care to its students.  I ask the minister, if a union 
withdraws teaching staff to attend a meeting, what is the school expected to do under its duty of care? 

Hon N.D. GRIFFITHS:  One of the most frequently used, and misused, phrases these days is duty of care; no 
wonder there is an insurance crisis.  I have dealt with this by pointing out that the safeguard is proposed section 
49J(5).  

Amendment put and a division taken with the following result - 

Ayes (15) 

Hon Alan Cadby Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Derrick Tomlinson 
Hon Murray Criddle Hon Frank Hough Hon Simon O’Brien Hon Bruce Donaldson (Teller) 
Hon John Fischer Hon Barry House Hon Barbara Scott  

Noes (16) 

Hon Kim Chance Hon Adele Farina Hon Dee Margetts Hon Tom Stephens 
Hon Robin Chapple Hon Jon Ford Hon Louise Pratt Hon Ken Travers 
Hon Kate Doust Hon Graham Giffard Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Sue Ellery Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 

            

Pair 

 Hon Paddy Embry Hon Christine Sharp 

Amendment thus negatived.   

Hon RAY HALLIGAN:  I move - 

Page 162, lines 16 to 22 - To delete the lines and insert instead -  

then the conditions regarding provision of notice in respect to exercise of right of entry 
specified in that award, order or industrial agreement shall apply. 

Proposed section 49H provides that an authorised representative is not required to give notice to the employer 
that he or she wishes to inspect the records and talk to employees.  I am not convinced - I hope the minister can 
convince me - that representatives should be placed in that position.  The proposed section refers to an award, 
order or industrial agreement extending to the relevant employees making provision and so on, and does not 
require notice to be given by the representative.  Why would an award include such a provision?  Why would the 
representative want to barge in on an employer without giving notice?  
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Hon N.D. GRIFFITHS:  The provisions of notice under proposed section 49H do not apply to proposed 
subsections (1) and (3) when an award, order or industrial agreement makes provision.   

Hon Ray Halligan:  Why would it provide that?  

Hon N.D. GRIFFITHS:  It would be absurd to suggest that entry could occur other than in accord with the 
award, order or industrial agreement.  This is a completely unnecessary amendment and the Government opposes 
it.   

Hon RAY HALLIGAN:  I thank the minister for that dissertation, but he did not answer the question.  I asked 
why these words would be included in an award, order or industrial agreement.  The minister should use his 
imagination.  I am sure that only the Labor Party or the Greens (WA) would want to insert something like this in 
an award.  Hopefully the minister has some idea of the reason for its inclusion.  I cannot understand why 
something like this would be in an award.  It would allow a representative to barge in on an employer to talk to 
employees.  

Hon N.D. GRIFFITHS:  Right of entry would be in an order if the commission thought it appropriate.  In the 
case of an award, it could be included by consent, or the commission could deem it appropriate.  It could be part 
and parcel of an industrial agreement.  These provisions would exist because either the commission or the parties 
thought they were appropriate.  I do not see why the Opposition has difficulty with this provision.  

Amendment put and negatived. 
Hon RAY HALLIGAN:  I move - 

Page 162, line 23 - To delete “If subsection (2) does not apply”.  

Hon N.D. GRIFFITHS:  Again, the Government opposes this amendment.  Perhaps Hon Ray Halligan will 
explain it.  I do not see how it facilitates anything.   

Hon RAY HALLIGAN:  Proposed section 49H is most important and has been a cause of great consternation to 
many employers.  We do not need a right of entry provision for employees - they are there by right.  We are 
talking about a right of entry for the employees’ representative; that is, a union official or someone appointed by 
the union.  If we had the numbers on this side of the Chamber, this provision would not exist.   

Hon DEE MARGETTS:  This amendment does not make sense because the Committee did not agree to the 
previous amendment.  If the member had his way, the previous proposed subparagraph would have provided that 
the authorised representative would not be required to give notice and so on.   

Amendment put and negatived. 

Hon RAY HALLIGAN:  I move - 

Page 162, after line 27, to insert - 

(4) Any entry to premises pursuant to this section shall be subject to the following conditions - 

(a) discussions shall be held in non working areas during break periods applicable to the 
relevant employees;  

(b) there shall be no description to the ordinary performance of work or conduct of the 
employer’s business;  

(c) entry is subject to the authorised representative complying with the employer’s 
directions in respect to workplace safety; and 

(d) entry is permissible no more than once per week unless otherwise agreed between the 
employer and the authorised representative. 

This amendment attempts to assist employers; it is not designed to remove the rights of employees or their 
representatives.  The Liberal Party is seeking to make it a little easier for employers.  It is obvious to members on 
this side, but not necessarily to the Government, that employers can ill afford disruption every hour of the day.  
Employees and/or their representatives should not be denied access, but employers should be able to get on with 
their business.  Their enterprises must make a profit.  If they do not, they will not employ the people whom the 
minister is seeking to protect.   

The CHAIRMAN:  I think the word “description” in proposed paragraph (b) should be “disruption”.  If that is 
the case, the member should seek leave to alter the word so that the amendment makes sense.   
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Hon RAY HALLIGAN:  I seek leave to substitute “disruption” for “description”. 

Amendment, by leave, altered.  

Hon N.D. GRIFFITHS:  I am looking forward to supporting an opposition amendment at some stage.   

Hon Simon O’Brien:  We are not holding our breath.  

Hon N.D. GRIFFITHS:  I would be interested to see the member do that.   

Proposed paragraph (a) is too restrictive and the protection relating to proposed paragraph (b) is in proposed 
section 49J(5).  Proposed subsection (4)(c) is dealt with under occupational safety and health legislation, and the 
Bill does not change that.  Proposed subsection (4)(d) is too restrictive and we have the safeguard in proposed 
section 49J(5).  

Hon FRANK HOUGH:  We support proposed paragraphs (a), (b) and (c) of Hon Ray Halligan’s amendment, but 
(d) is too restrictive.  To say that permission could be granted only once a week is totally ridiculous; it could be 
an ongoing problem.  To wait for another week could mean a total disruption in the workplace.  We will not be 
supporting (d). 

Amendment, as altered, put and a division taken with the following result - 

Ayes (15) 

Hon Alan Cadby Hon Peter Foss Hon Robyn McSweeney Hon W N Stretch 
Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Derrick Tomlinson 
Hon Murray Criddle Hon Frank Hough Hon Simon O’Brien Hon Bruce Donaldson (Teller) 
Hon John Fischer Hon Barry House Hon Barbara Scott  
 

Noes (16) 

Hon Kim Chance Hon Adele Farina Hon Dee Margetts Hon Tom Stephens 
Hon Robin Chapple Hon Jon Ford Hon Louise Pratt Hon Ken Travers 
Hon Kate Doust Hon Graham Giffard Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Sue Ellery Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 

            

Pair 

 Hon Paddy Embry Hon Christine Sharp 

Amendment thus negatived. 

Hon RAY HALLIGAN:  I move - 

Page 162, line 29 - To insert before “An” the words “Subject to the section”. 

Amendment put and negatived. 

Hon RAY HALLIGAN:  I move - 

Page 162, line 31 - To delete “relevant”. 

Amendment put and negatived. 

Hon RAY HALLIGAN:  I move - 

Page 162, line 31 - To insert after “work” - 

who are members of the organisation of which the person is an authorised representative of an 
organisation 

This amendment ensures that the representatives are members of an organisation, not just anyone that that 
organisation may decide it would like to represent the employee.  The minister will probably say that the 
employee has agreed to this representation, but I am not sure that that is the case in practice.  The representatives 
could be determined by the organisation, the organisation having told the employees that it - being the 
organisation - will represent them.  We are trying to ensure that that is the case. 
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Hon N.D. GRIFFITHS:  Employees in a government scheme should have access to the services of a union if 
they are members of a union, or to a union if they are eligible to join a union; their access is up to them. 

Amendment put and negatived. 
Hon RAY HALLIGAN:  I move - 

Page 163, lines 2 and 3 - To delete the words “the Occupational Safety and Health Act 1984” 

In the past, workplace occupational safety and health issues have been removed from industrial issues.  It would 
appear that this Government wants to bring them back into the industrial situation.  It is well known that 
industrial issues can become adversarial, whereas workplace safety and health issues should not.  Proposed 
section 49I(1) should not contain a reference to the Occupational Safety and Health Act.  As a matter of fact, a 
Mr Geoff Day of Mandurah Safety and Training Services Pty Ltd sent a fax to one of my colleagues about this 
proposed section.  It sets out the concerns of a company in Mandurah; it does not mean that they are right or 
wrong.  The fax states - 

1. It refers to the Occupational Safety and Health act of 1984.  This means that a union 
representative can enter a worksite and investigate suspected breaches of the act and 
regulations.   

If it does not state any qualifications or experience needed for the person conducting the 
investigation of the supposed breach.   

This allows them to come on site without giving any notice to the employer as apart from mine 
sites, all employees come under the Occupational Health and safety act . . .    

An example of this could be to inspect a crane which would require the said crane to stop work 
as it would be unsafe to inspect a crane in operations.   

It gives no time limit for the inspection or scope ( could they ask for welds in boom sections to 
be x-rayed as they believed it was not up to scratch.   

It now gives a Union organiser the same power as a Worksafe inspector in relation to 
investigating breaches, but does not call for qualifications or assessment of such persons.  

The letter continues.  However, the minister might like to respond to those issues.  

Hon BARBARA SCOTT:  I support this amendment.  Unionists will become virtually de facto government 
inspectors for occupational health and safety issues that come under the Act.  This clause gives them carte 
blanche to enter any workplace to investigate suspected breaches of the Act.  Before unionists enter workplaces 
to investigate suspected breaches, would it not be more appropriate to require them to inform the employer or to 
give some notice of the nature of the visit?  It seems unreasonable for unionists to enter worksites as de facto 
government inspectors.  

Hon N.D. GRIFFITHS:  I will state the general principles, which is the Government’s position.  Safety affects all 
parties in the workplace.  It is the Government’s view that unions have a legitimate role in ensuring that safe 
work practices are adopted in workplaces.  If this provision is misused, we will have the protection of proposed 
section 49J(5).  The Government and I do not agree with the member’s rhetoric that describes unionists as de 
facto government inspectors.  I do not want to be criticised for talking about hypothetical situations involving 
safety issues.  I will not say that this or that might happen because some members opposite are tender when those 
phrases are used; however, the circumstances can be variable.  Issues of safety can very quickly arise.  It is 
inappropriate to tie anybody’s hands on these matters.  

Hon DEE MARGETTS:  Workers and their representatives have told me that industrial health and safety issues 
are cited as industrial issues more often than other issues.  Health and safety issues are associated with power 
and the lack of power and the ability of an employee to stand up to an employer or, in some cases, for an 
employee to be able to make a phone call if a dangerous situation is occurring.  From my understanding, it is 
sometimes not possible for employees in a workplace to make phone calls from the work site.  However, if they 
have concerns, this clause provides that they can contact a union member and ask for the union’s assistance.  
That is extremely important for the health of workers and could even save the lives of people in workplaces.  

Hon BARBARA SCOTT:  I hear what the Greens (WA) are saying.  However, that argument is contrary to what 
has been suggested.  This provision is an imposition on a workplace for a unionist to inspect a suspected breach.  
It is not about an employee who has a concern about health and safety being able to call the union.  Unionists 
will be able to go onto a work site on the supposition that something might be wrong.  From experience, we 
know that when this provision was available in the past, unionists would concoct a breach.  This provision gives 
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them the opportunity to go into a workplace to investigate a suspected breach; it does not take up the sentiments 
of the Greens. 

Clause put and negatived. 
Hon N.D. GRIFFITHS:  I move - 

Page 163, line 3 - To insert after “1984” - 

, the Mines Safety and Inspection Act 1994 

Currently, the Bill fails to include the Mines Safety and Inspection Act 1994.  If this were to continue, it would 
mean than although authorised representatives would have the ability to enter premises in Western Australia to 
investigate breaches of safety laws, they would generally be precluded from doing so in the mining industry.  
Therefore, the amendment refers to the Mines Safety and Inspection Act in order to facilitate the ability of 
authorised representatives to enter premises under the jurisdiction of that Act.  

Hon RAY HALLIGAN:  I take it that this was a genuine oversight.  We understand that enormous consultation 
occurred when the Government drafted this Bill.  The minister went everywhere and talked to employers all over 
Western Australia to get their concurrence to this Bill.  I wonder whether the mining industry, having looked at 
the Bill, thought it had been left out.  I know I am being cynical; however, having sat opposite members of the 
Labor Party for a number of years now, I do not think it is anything unusual.  I just wanted that placed on the 
record. 

Hon NORMAN MOORE:  Has the minister discussed this amendment with the Chamber of Minerals and 
Energy of Western Australia and the Association of Mining and Exploration Companies?  What are their views 
on this matter?  

Hon N.D. GRIFFITHS:  I have not discussed this amendment with either of those bodies.  I handle this Bill in 
this Chamber, but I am not the minister responsible for employment and consumer protection.  

Hon NORMAN MOORE:  Has the responsible minister consulted with those two industry organisations?  If so, 
what is their opinion?  

Hon N.D. GRIFFITHS:  I am not aware that he has.  The member might care to ask a question on notice about 
that and an answer can be provided in due course.  

Hon NORMAN MOORE:  This amendment would be a significant change to the legislation.  This Government 
came into office on the basis of accountability, openness and consultation.  However, two major industrial 
organisations do not like this legislation and are concerned about what will happen with the Mines Safety and 
Inspection Act.  They wonder what will happen to the Mines Occupational Safety Health Advisory Board in 
relation to WorkSafe Western Australia.  They have serious concerns.  Before moving such an amendment, the 
Government should have consulted with those two industry groups.  If the Government did not consult, that is a 
poor way of doing business with the Western Australian mining industry.   

Amendment put and passed.   
Hon RAY HALLIGAN:  I move -  

Page 163, line 5 - To insert after “employee” - 

, which suspected breach shall be notified to the employer 

This amendment is not an unreasonable request, because, as it stands, proposed new section 49I(1) reads that a 
suspected breach can be kept to one’s self; that is, an authorised representative can go into a workplace, mention 
a suspected breach and carry out an inspection without informing the employer of the suspected breach.   

Hon N.D. GRIFFITHS:  The Government does not support the amendment, because it is unreasonable, and it 
could expose an employee to potential harassment by an employer.   

Hon RAY HALLIGAN:  My retort to the minister’s comments is that employers are often harassed by 
employees’ representatives for exactly that reason; that is, representatives can enter a workplace and make 
demands on the employer without providing the employer with an explanation.  That is not natural justice.  As a 
member of the legal profession, I am sure the minister will correct me if I am wrong about the concept of natural 
justice.   

Amendment put and negatived.   
Hon RAY HALLIGAN:  I move -  
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Page 163, after line 5 - To insert - 

(2) Prior to exercising any right of entry pursuant to this section - 

(a) the authorised representative must give the employer reasonable notice in 
writing of the suspected breach including sufficient particularity to allow for 
natural justice, and the employer must have had at least 14 days from the 
receipt of such notice to respond in writing; 

(b) the authorised representative must notify the individual employees 
concerned that investigation is being undertaken and such employees must 
be given the opportunity to object to such access being granted.   

Again, this amendment is not an unreasonable request.  An employer should be advised of an authorised 
representative’s proposals.  I heard the minister mention the 14-day provision that appears in the amendment; we 
have been down the path of different days and the like in previous clauses, but it comes down to a matter of 
opinion.  If the minister agrees to the amendment, I am sure the Opposition will accommodate him by changing 
the number of days.   

Hon N.D. GRIFFITHS:  The amendment is too restrictive, because it would make the right of entry provision 
unworkable.  I am not aware of this type of provision existing elsewhere.   

Amendment put and a division taken with the following result -  

Ayes (15) 

Hon Alan Cadby Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Derrick Tomlinson 
Hon Murray Criddle Hon Frank Hough Hon Simon O’Brien Hon Bruce Donaldson (Teller) 
Hon John Fischer Hon Barry House Hon Barbara Scott  

Noes (16) 

Hon Kim Chance Hon Adele Farina Hon Dee Margetts Hon Tom Stephens 
Hon Robin Chapple Hon Jon Ford Hon Louise Pratt Hon Ken Travers 
Hon Kate Doust Hon Graham Giffard Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Sue Ellery Hon N. D. Griffiths Hon J.A. Scott Hon E.R.J Dermer (Teller) 

            

Pair 

 Hon Paddy Embry Hon Christine Sharp 

Amendment thus negatived.   
The CHAIRMAN:  If Hon Dee Margetts speaks to her amendments 147/145 and 148/145, and if her amendment 
147/145 is not carried, amendment 148/145 will not be of any use, as it were. 

Hon DEE MARGETTS:  Amendments 147/145 and 148/145 are to some extent a prerequisite of the other 
amendment, which is why it is a good idea to speak to the two together.  The issue relates to the right of entry.  
The experience of many under the second wave legislation is that there has been a considerable curtailment of 
the scrutiny of records.  The amendment deletes the requirement for an employee who is subject to an employer-
employee agreement to notify the employer in writing that the employee would like a union to inspect time and 
wages records.  That relates to amendment 148/145.  Access to time and wages records is one of the linchpins of 
making sure that the industrial relations system is fair and just.  It is not of much value to have gains in wages 
and conditions if they are not passed on to employees.  The only true way to judge whether or not those 
improvements in wages and conditions have been passed on to employees is to compare time and wages records 
with the appropriate industrial instrument.   

The mechanism of access is crucial.  It is crucial for employees to be able to access their time and wages records 
without fear of repercussions.  For the purposes of investigating any suspected breach for employees who are 
parties to an EEA, the Bill currently requires a party to authorise a union representative, in writing to the 
employer, that the breach can be investigated.  Traditionally this is a very intimidatory mechanism and few, if 
any, employees would notify their employer in writing that they wanted their records inspected by a union, 
especially if their employer gave them the distinct feeling that it would not be a desirable thing to do.   



Extract from Hansard 
[COUNCIL - Tuesday, 25 June 2002] 

 p11870d-11895a 
Chairman; Hon Nick Griffiths; Hon Ray Halligan; Hon Murray Criddle; Hon Simon O'Brien; Hon Dee Margetts; 

Hon Barbara Scott; Hon Frank Hough; Hon Alan Cadby; Hon Norman Moore; Deputy Chairman; Hon Bruce 
Donaldson; Hon Jim Scott 

 [14] 

It is no myth that employers often target employees who have asked to view their time and wages records.  In a 
recent example, a union requested time and wages records for three of its members who had worked at 
Blastworks, an industrial sand blasting company in the north west.  The management of the company 
immediately went to see those employees at their new place of work to confront them and to ask them why they 
wanted their time and wages records.  The workers felt immensely intimidated even though they had left their 
employment with Blastworks.  Even though they were no longer employed by the company, it would appear that 
the intimidation continued.   

It has been reported to me that employers regularly demand to know the employees who have asked their unions 
for time and wages records.  Many employers refuse to give time and wages records to unions when unions 
refuse to name the employees concerned, even when there is a provision in awards for unions to access time and 
wages records without naming employees.  This is one of the reasons the Greens (WA) have stood against this 
kind of provision under which someone must give notification in writing.  The Bill contains a number of these 
provisions.  We know that in reality such a provision can be used to pick on individual employees if the 
employer is likely to do that.   

Why would an employer be concerned about providing time and wages records if it had been paying employees 
correctly and what difference would it make who made the complaint?  The only reason an employer would 
want to know which employee had made the complaint would be so that it could single out the employee to try 
to stop him or her doing it again and to victimise the employee who wanted to see if the pay was correct.  It is 
very difficult to find out what should be the correct pay without the assistance of someone who knows what 
employees should be paid.   

Claims to the industrial magistrate take on average two to three days for a union official to compile.  It is not an 
easy or inexpensive exercise.  The exercise is only worth taking on if there is a legitimate underpayment claim.  
Unions would not do it in bulk unless they thought there was a legitimate reason.  It is impossible to establish 
whether there is an underpayment in the absence of proper time and wages records without a lot of guesswork.  
That is not fair to the employer or the employee.  The Industrial Magistrate’s Court, in which underpayment 
claims are most frequently decided, is a jurisdiction that abides by the rules of evidence, unlike the Western 
Australia Industrial Relations Commission.  Consequently, time and wages records are often a crucial piece of 
evidence required to prove claims.   

In the second reading speech comments were made about baseball bats being used if a union tried to access time 
and wages records, but there are realistic issues for many people who have felt intimidated when they have 
wanted to find out whether what they were being paid was correct.  I move -  

Page 163, line 8 - To delete “(3) and”. 

Hon N.D. GRIFFITHS:  The amendment is opposed.  It seeks to delete a reference to proposed subsection (3) in 
proposed subsection (2).  Proposed subsection (3) makes it clear that an authorised representative is not entitled 
to require the production of an employment record if an employer-employee agreement is in place.  An EEA is a 
matter between an employer and an employee.  The authorised representative of the union is not party to that 
agreement.  If the employee does not consent, as set out in proposed subsection (3), it is not considered to be 
appropriate that a third party, an authorised representative of a union, have access. 

Amendment put and negatived. 
Hon RAY HALLIGAN:  I move -  

Page 163, lines 12 to 14 - To delete “any employment records of employees or other documents, other 
than workplace agreements” and insert instead -  

any time sheets or any pay sheets 

The purpose of the amendment is to try to take away those records that we believe representatives have no real 
need to see.  All manner of things can be included in an employee’s employment folder.  We are under the 
impression that what the employee’s representative would require is the details of payments and gross 
entitlements, not necessarily personal deductions, which can be for some medical benefits fund, garnishee 
orders, child maintenance or many personal things associated with employees’ records.  I would suggest they are 
not relevant to the representative if the representative is there purely to determine whether the employee is 
receiving the right amount of money - the gross amount, not necessarily the net entitlement.  For that reason, this 
subclause should be changed to provide the representative of the employee with the information required to 
determine whether the employee is receiving the right amount of money for the time worked.  
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Hon N.D. GRIFFITHS:  The Government opposes this amendment.  The category of documents to which the 
authorised representative would have access would be extremely limited by this amendment.  It would be 
insufficient for the effective investigation of a suspected breach, which may require an analysis of other related 
documents.  Those documents would have to be relevant, but they could deal with leave entitlements and other 
details relevant to the suspected breach.  Employment records are set out in proposed section 49D.  

Amendment put and negatived. 
Hon RAY HALLIGAN:  I move - 

Page 163, line 19 - To insert after “breach” - 

provided that the employer may charge a reasonable amount for the provision of copies (not 
exceeding the rate prescribed by Regulation); 

Again, an imposition is made on the employer to provide copies of certain documents, but there is no way at this 
point that that employer may recoup the cost of that photocopying.  It is therefore suggested that these words be 
added to proposed section 49I(2)(b), which would then read - 

make copies of the entries in the employment records or documents related to the suspected breach 
provided that the employer may charge a reasonable amount for the provision of copies (not exceeding 
the rate prescribed by Regulation); and 

Hon N.D. GRIFFITHS:  This issue was argued previously.  The Bill as it currently stands permits the making of 
copies.  The parties can come to their own arrangements, or they may seek the intervention of the commission if 
that is a difficulty.  I do not think this proposed amendment is necessary.  

Amendment put and negatived. 
Hon RAY HALLIGAN:  I move - 

Page 164, line 29 - To insert after “certificate” - 

, stating the reasons for the grant of such certificate, 

This amendment affects the right of entry provisions in proposed section 49I, to investigate breaches.  Proposed 
section 49I(8)(a) reads - 

the Commission must give the authorised representative a certificate authorising the exercise of the 
power without notice; and 

The Opposition is asking that, if the authorised representative presents the certificate to the employer as an 
authorisation for moving onto that employer’s premises, the certificate should state the reasons for the granting 
of that certificate.  

Hon N.D. GRIFFITHS:  The Government opposes this amendment.  If it were carried, it would defeat the 
purpose of this proposed section.  The purpose behind the wording of this proposed section is to deal with those 
cases in which there is a view that to give notice would defeat the exercise.  For example, an employer may have 
a history of failing to keep records in a timely manner and to give notice to such an employer may result in 
records being created to cover tracks.  The amendment would make what is being sought to be done here 
unworkable.  It is not envisaged that the waiver of the requirement would be a frequent event.  The power would 
be rarely exercised, but it is important that, where it is exercised, it is done with a view to making it work.  

Hon FRANK HOUGH:  The minister is a lawyer, and he would know that, in any court of law, the two parties 
usually show one another their evidence.  It is not a matter of covering up, but of bringing things out into the 
open, which is not an unusual request.  Does the Labor Party intend to use the draconian provisions of this Bill to 
force as many workers as possible onto the federal award, to pursue its centralist ideology?  

Hon N.D. GRIFFITHS:  I do not agree with the rhetorical basis of the member’s question. 

Hon RAY HALLIGAN:  An interesting argument has been put by the Government.  When the Opposition 
moves amendments, we hear that they are far too restrictive or that they will not work.  When we express our 
concerns about the possibility of unions riding roughshod over some employers, as they have done in the 
building industry, we are told that does not occur.  The Government is being hypocritical in including this 
provision.  Employers are not being given any rights.  They will have to take clandestine action and enter their 
offices at midnight when all the lights are off to check the records.  The employers are not allowed to know 
exactly what is happening.  That is hypocritical.  Employers pay the wages, but they are seen by this 
Government as nothing. 
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Amendment put and negatived. 

Hon RAY HALLIGAN:  I move - 

Page 165, line 1 - To delete “apparently”. 

Employees’ representatives can march into a workplace - my cynicism is coming out again - and say, “You’ll do; 
you look as though you’re in charge because you are wearing a tie.”  They need to speak only to someone who is 
apparently in charge.  Why should they not find the person in charge?  It is not an unreasonable obligation for 
them to go to the office and ask someone behind a desk who is in charge.  They could probably do it on the 
telephone before their arrival at the premises.  They should not have to justify whatever they do just by saying 
“they appeared to be in charge”.  It is not unreasonable to have the word “apparently” deleted. 

Hon N.D. GRIFFITHS:  It is not the intention that this proposed subclause lend itself to abuse.  However, the use 
of this sort of procedure is not unknown to the law.  I am advised that it is a standard provision in many state 
statutes; for example, the Pawnbrokers and Second-hand Dealers Act empowers the police to require a person 
apparently in charge of the premises to do certain things.  If there were a dispute, and the person who was 
asserted to be apparently in charge was patently not in charge, that could hardly advantage the person engaged in 
the abuse.  It is not an unknown provision; somebody is considered to be in charge.  If a nonsensical decision 
were made, that decision would not stand. 

Hon RAY HALLIGAN:  It appears that the words “they appeared to be in charge” would be a defence.  I do not 
think that is right; they should not have that defence.  They should make the effort.  All a representative would 
need to do is telephone before he arrived at the premises and ask the name of the person in charge.  The 
representative could be placing an order or doing all manner of things.  I do not believe representatives should 
have that defence.  If they do the wrong thing, they deserve the penalty; they should not have this out. 

Hon FRANK HOUGH:  The word “apparently” is too loose.  Among several staff there is always the budding 
air apparent who, if approached in the belief that he is in charge, will speak without any legal authority.  I was on 
a business premises the other day when I was approached by a person because I was “apparently” in charge.  I 
was in the mood to lead the person on for five minutes, but eventually explained that I did not work there.  The 
word “apparently” should be deleted. 

Amendment put and negatived. 
Hon RAY HALLIGAN:  I move - 

Page 165, after line 3 - To insert - 

(9) The Commission may on the application of an employer suspend the obligation to 
grant entry pursuant to this clause or give direction regarding conditions of entry and 
in the event of such application being made, the right of entry pursuant to this clause 
shall be suspended until the Commissioner has heard submissions from the authorised 
representative and the employer. 

(10) Any information obtained pursuant to this clause shall be kept confidential and be 
used only for the purpose of conducting an investigation pursuant to this clause, and 
shall not be used for any other purposes, and information obtained shall not be 
admissible in any legal proceedings except in relation to proceedings in respect to a 
breach alleged in a notice given pursuant to subsection (1A). 

The purpose of these additional paragraphs is to at least provide a balance to the proposed section.  So far, the 
amendments have sought to create impositions on employers and allow employees or their representatives to do 
all manner of things, often to the detriment of employers, who have no redress.  The amendments seek to allow 
the employer to make application to the Industrial Relations Commission.  It is not unreasonable.  The 
commission is an outside body and we have been told it is most definitely the only way to seek arbitration.  Why 
should employers not be able to refer to the commission when they have concerns about rights of entry being 
imposed on them?  It is a matter of equity.  This Bill is anything but equitable. 

Hon N.D. GRIFFITHS:  We have dealt with proposed section 49I and I have referred to proposed section 49J(5), 
which is considered to be the safety mechanism in the event of abuse.  That is a better, cleaner way to deal with 
this than this proposed amendment.  

Hon Ray Halligan:  That is after the event. 
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Hon N.D. GRIFFITHS:  In making that comment, I take it Hon Ray Halligan is foreshadowing something.  In 
doing so he would be unduly restricting the right of entry.  

Amendment put and a division taken with the following result - 

Ayes (15) 

Hon Alan Cadby Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Derrick Tomlinson 
Hon Murray Criddle Hon Frank Hough Hon Simon O’Brien Hon Bruce Donaldson (Teller) 
Hon John Fischer Hon Barry House Hon Barbara Scott  

Noes (16) 

Hon Kim Chance Hon Adele Farina Hon Dee Margetts Hon Tom Stephens 
Hon Robin Chapple Hon Jon Ford Hon Louise Pratt Hon Ken Travers 
Hon Kate Doust Hon Graham Giffard Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Sue Ellery Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 

            

Pair 

 Hon Paddy Embry Hon Christine Sharp 

Amendment thus negatived. 

Hon ALAN CADBY:  I have three amendments on the supplementary notice paper - 159/145, 160/145 and 
161/145.  With your indulgence, Mr Deputy Chairman (Hon Simon O’Brien), I will speak to all three 
amendments.  They are related in a sense because the second cannot stand without the third.  

The DEPUTY CHAIRMAN:  In that case, I suggest that Hon Alan Cadby move proposed amendment 159/145 
and talk to the matters that it touches upon. 

Hon ALAN CADBY:  I was surprised in an earlier context of dealing with children that the minister said the 
phrase duty of care was an overused statement.  After all, duty of care has underpinned education philosophy for 
as long as I can remember.  I do not think the minister meant what I interpreted him to say.   

There are a number of different occupations in schools, not just teachers, and all have their own representatives 
who have a right of entry to school premises.  When most educational authorities are trying to restrict access into 
schools, the Gallop Government is opening it up.  I move  - 

Page 165, line 5 - To insert before “The Registrar” - 

Subject to subsection (1a) 

Proposed subsection (1a) refers to places like schools and daycare centres.  I refer to amendment 160/145 
standing in my name on the supplementary notice paper, which proposes to insert the following -  

(1a) Each application under subsection (1) must be accompanied by a statement from the agency 
that the nominee is, or is not, a person whose authority should include entry onto premises 
whose sole or principal use necessitates or involves the continual presence of groups of 
children under the age of 16 years on a majority of days in a specified period.  

(1b) Where the Registrar issues an authority that includes premises described in subsection (1a), the 
authority is to be issued in a form that states expressly that the person to whom it is issued may 
enter onto such premises. 

(1c) In subsection (1a) - 

“agency” means the State Police Force or the Federal Police or other State or Commonwealth 
instrumentality that is responsible for providing advice as to the suitability of a person 
for appointment to an office or place in the service of the State. 

My proposal is that as teachers now require a police clearance to enter school premises, those people who 
normally go into schools should also have the same clearance from one of those three agencies.  I might add that 
Mr Mike Keely, a deputy president of the State School Teachers Union of WA, openly admitted that he walks 
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through schools unaccompanied, and he could see the reason for my moving this amendment, although he would 
not come out and say categorically that he supported it.  My proposed amendment 161/145 reads - 

Page 166, after line 25 - To insert the following subsections - 

(1a) Despite subsection (1), a person must not enter premises described in section 49J(1a) 
for a purpose under section 49H or 49I before producing to the occupier an authority 
issued in accordance with section 49J(1b). 

That means they need to show to the person apparently in charge that they have had some form of clearance.  My 
proposed amendment 161/145 continues -   

(1b) Where subsection (1a) applies, an occupier is entitled to refuse entry to, or eject from, the 
premises a person who is unable or who refuses to produce the requisite authority. 

These amendments will give some protection to schools to ensure that the union representative who comes onto 
their premises is entitled to do so and has not at some stage been involved in court cases dealing with children - a 
paedophile and the like.   

I encourage the minister to consider these amendments with some seriousness.  All I am asking is to provide 
some protection for children so that people going into schools have been checked out and the schools can be 
fairly confident that people entering their premises are safe.  

The DEPUTY CHAIRMAN:  I have allowed the member some latitude and preliminary consideration of related 
amendments on the supplementary notice paper that touch on this amendment.  

Hon N.D. GRIFFITHS:  I thank Hon Alan Cadby for linking those three areas in the way that he has.  I note his 
concern.  He has expressed that concern before, and I will endeavour to deal with the issue.  Firstly, the person 
must have authority.  The registrar provides the authority.  The commission can withdraw that authority.  There 
is also the protection of criminal law.  The practice has not been, nor is there any reason to alter it, for awards 
and the like to purport to regulate the character of union officials.  Insofar as the safety of people of tender years 
is concerned, we again have someone authorised by the registrar.  If abuse occurs, it can be dealt with under 
proposed section 49J(5).  In any event, the general protection and application of the criminal law is available.  

Hon ALAN CADBY:  I reinforce the point made by Hon Ray Halligan.  The minister referred to proposed 
section 49J(5) as a defence.  That is after the event.  I am suggesting that some checking should be undertaken 
prior to the event.  It is no good explaining to a parent that his or her child has been interfered with, but that the 
perpetrator will not be able to do it again because his authority to enter the workplace has been withdrawn.  I am 
trying to prevent it happening; the minister is not.  That is the difference between him and me: I am concerned 
about the safety of children; he is concerned about the rights of the union and its representatives.  

Amendment put and negatived. 
Hon RAY HALLIGAN:  I move - 

Page 165, line 7 - To insert after “person” -  

, being an officer or employee of the organization,  

The word “must” is used in the provision; it is obligatory.  Any person proposed in an application signed by the 
secretary of an organisation must be accepted by the registrar.  The Liberal Party is suggesting that the 
nomination should propose an officer or employee of the organisation.  We do not want a situation whereby the 
organisation understands what it is up against and decides that it needs someone who is seven foot tall and 
weighs 20 stone.  There might not be such a person within the organisation, so someone of that description 
outside the organisation would be nominated and the registrar would be required to issue the authority.  Why will 
these organisations be allowed to go down that path?  Why would an organisation not want to use one of its own 
officers or employees?  If the Government is fair dinkum about what it is trying to achieve, why not use experts 
who are officers or employees of the organisation?  Yet again, there is a lack of equity in all that we read in this 
legislation.  

Hon N.D. GRIFFITHS:  I do not agree with what the member has proposed.  It seems perfectly reasonable that 
the secretary of a union should be able to decide who should carry out the task.  There may be a number of 
reasons; for example, there may not be an officer or employee in an isolated, non-metropolitan location.  The 
union secretary might consider it appropriate in the circumstances to engage an agent, such as a solicitor.   

Hon DEE MARGETTS:  The Greens (WA) and other groups asked the Government to include this provision to 
facilitate representation in remote and regional areas of Western Australia.  Few remote areas have union 
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representatives close by and the distances involved, the difficulty in arranging charter flights and the lack of 
funding could prevent workers accessing assistance.  As a result, their rights could be compromised.  If this 
provision were not included, many workers, especially those in regional Western Australia, would not get 
adequate representation when they needed it.  

Amendment put and negatived. 
Hon ALAN CADBY:  Because the previous two amendments were defeated, I will not move the amendment in 
my name on the supplementary notice paper.  It was designed to offer some protection to our children, which the 
Government is not prepared to provide.   

Hon DEE MARGETTS:  I move - 

Page 165, lines 9 to 29  - To delete the lines.  

This amendment relates to the revocation of the right of entry permit.  This removes the ability to revoke the 
right of entry permit or the authority of the Industrial Relations Commission.  A secretary of a union would have 
the ability to revoke the permit, as is the case now.  This is an extra provision included by the Government.  The 
Industrial Relations Commission does not have the ability to revoke or suspend a right of entry permit under the 
Industrial Relations Act 1979.  A right of entry permit can be revoked when a union official acts in “an 
inappropriate manner”.  That could be interpreted exceptionally broadly.  A union official could use an obscenity 
on site and it might or might not offend anyone.  It might be the norm on a dock or a building site, or in an office 
or a factory, but it could be a ground for revocation.  In addition, the revocation or suspension is not for a 
particular site; it is a complete revocation or suspension.  The commission will be given the right to remove a 
union official’s livelihood; that is, the revocation will make it impossible for a union organiser to work.  If a 
union organiser could not go on site to service members, he would not be of much use to his union.  Other 
disciplinary bodies impose significantly higher standards before removing someone’s ability to earn a living.  
For instance, the Nurses Act 1992, section 61, disciplinary matters, requires one of the following before 
consideration is given to removing a nurse’s registration -  

The situations referred to in section 60 are -  

(a) that -  

(i) the registration of a person; or 

(ii) the entry in the register of particular qualifications in relation to a person; 

has been obtained by fraud or misrepresentation; 

(b) that a person has been convicted of an offence the nature of which renders the person unfit to 
practise as a nurse; 

(c) that as a result of a finding of any board or authority outside the State charged with regulating 
the registration and supervision of nurses the name of a person has ceased to appear in the 
register of nurses or other record kept by that board or authority or that person has been at any 
time disqualified from carrying on practice as a nurse; 

(d) that a person is addicted to, or habitually misuses, alcohol to a degree that renders the person 
unfit to practise as a nurse; 

(e) that a person is addicted to, or habitually misuses, any deleterious drug to a degree that renders 
the person unfit to practise as a nurse; 

(f) that a person suffers from any mental or physical disorder to a degree that renders the person 
unfit to practise as a nurse;  

(g) that a person is guilty of unethical conduct as a nurse by reason of -  

(i) carelessness; 

(ii) incompetence; 

(iii) impropriety; 

(iv) misconduct; 

(v) a breach of this Act; or 

(vi) non-compliance with any condition or restriction imposed under this Act. 
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Additionally, if it is determined that one of these matters applies to a nurse, a range of penalties are available to 
the Nurses Board of Western Australia, including fines, censure, good behaviour bond etc.  There is no 
requirement that once a person is found to be guilty that he or she automatically has his or her registration 
suspended.   
There are already adequate criminal laws to deal with criminal behaviour on site.  These laws in the Criminal 
Code include not only matters relating to physical violence or injury against property, but also threats.  These 
laws already deal with behaviour out of which the media have created hysteria.  For instance, the definition of 
“threat” in section 338 of the Criminal Code, states -  

“Threat”, definition of 
In this chapter a reference to a threat is a reference to a statement or behaviour that expressly 
constitutes, or may reasonably be regarded as constituting, a threat to -  
(a) kill, injure, endanger or harm any person, whether a particular person or not; 

(b) destroy, damage, endanger or harm any property, whether particular property or not; 
(c) take or exercise control of a building, structure or conveyance by force or violence; or 
(d) cause a detriment of any kind to any person, whether a particular person or not. 

This is very broad, especially paragraph (d).  The Greens (WA) do not believe -  

The DEPUTY CHAIRMAN (Hon Simon O’Brien):  Order!  Is the member addressing lines 9 to 29?  The 
member might be straying onto another amendment.  We are dealing with amendment 149/145, page 165, to 
delete the lines 9 to 29. 

Hon DEE MARGETTS:  When I got up to speak to this amendment the Chair said that we would deal with each 
of the amendments, but I said I would like to speak to the amendments concurrently.  I did not know there was a 
rule against that. 

The DEPUTY CHAIRMAN:  When there are related amendments, it makes sense to speak to them.  I am not 
sure that I can see the direct relevance between this amendment and a later amendment.  To which later 
amendment is the member referring? 

Hon DEE MARGETTS:  The one I mentioned before, amendment 151/145. 

The DEPUTY CHAIRMAN:  I am aware of that.  Was there another one? 

Hon DEE MARGETTS:  The amendment to page 166, lines 1 to 8.  The amendments I am speaking to 
concurrently are 149/145 and 151/145.  

The DEPUTY CHAIRMAN:  I am having difficulty relating the member’s remarks to those amendments, but if 
the member assures me we are on the same track, please proceed. 

Hon DEE MARGETTS:  The amendment seeks to delete the reference to specific power, or for that right of 
entry to be taken away on the basis of an ill-defined and broad definition of inappropriate manner.  I have given 
the reasons that the Greens (WA) are seeking support for these amendments.  We will move them one by one.  I 
am simply putting the case for all the amendments concurrently.  

Hon N.D. GRIFFITHS:  Proposed section 49J is important because it provides a safeguard against abuse.  What 
Hon Dee Margetts is proposing would remove that safeguard.  The proper exercise of a right of entry is in the 
interests of employers, employees, the union relevant to the employees, and the wider community.  This 
safeguard is important.  It will enable a revocation to take place in circumstances determined by the umpire, if in 
the umpire’s view someone is acting in an improper manner in the exercise of the power, or someone is 
intentionally and unduly hindering an employer or employees during working time.  The key wording is 
substantially on the same terms as the wording in the federal Act.  It is considered that that provision in the 
federal Act is worthwhile.  It moderates what may otherwise be bad behaviour.  If this provision were removed 
in the way that Hon Dee Margetts proposes, there would be a capacity for the right of entry to be abused without 
any recourse.   

Amendment put and negatived. 
Hon DEE MARGETTS:  I move -  

Page 165, line 30 - To delete “may” and insert instead “must”.  
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This is a separate amendment with regard to the revocation of the right of entry authority by the secretary of a 
union.  I guess we can call this an ironic amendment, because it will remove the registrar’s discretion about 
whether to revoke an authority.  It is a bit odd that if the secretary of a union says a person is no longer 
authorised to represent the union, the registrar has a discretion as to whether that revocation will stand.  The 
amendment will make it mandatory for the registrar to revoke the authority should the secretary of a union make 
an application.  The secretary of a union may have a variety of reasons for revoking a permit; for example, the 
official leaves the union, or the official is not using his authority to represent the union as it wants to be 
represented.  There is no reason that the registrar, who may not know these circumstances and may have no 
process by which to judge the circumstances, should have a discretion as to whether to revoke the authority.  
Under this circumstance, it seems odd that, having been given the authority by the union, when the union says it 
no longer has the authority to act on our behalf that somehow or other there is discretion.  That is ironic. 

Hon N.D. GRIFFITHS:  The substance of the member’s point of view is reasonable.  However, the Government 
believes that there should be this discretion in the unlikely event that there are circumstances whereby the right 
of entry should continue notwithstanding the wishes of a union secretary.  

Hon DEE MARGETTS:  Who would take responsibility for the behaviour of that official if the employees have 
lost the confidence of the secretary of the union who is supposed to represent them?  

Hon N.D. GRIFFITHS:  Proposed section 49J(5) provides that a number of people may apply for the revocation.  

Amendment thus negatived. 

Hon MURRAY CRIDDLE:  I move -  

Page 166, after line 11 - To insert - 

(10) The rights empowered on a representative of an organisation in sections 49E, 49H and 
49I shall not apply where - 

(a) all the employees employed in the workplace are employed by an employer 
who holds a current certificate of exemption issued under section 49J(11); 
and 

(b) none of the employees employed in the workplace is a member of a union; 
and 

(c) there are no more than 20 employees employed to work in the workplace. 

(11) The Registrar may - 

(a) for purposes of section 49J(11), issue a certificate of exemption to an 
employer who is an individual if the Registrar is satisfied that the employer 
is a practicing member of a religious society or order whose doctrines or 
beliefs preclude membership of any other organisation or body other than the 
religious society or order of which the employer is a member. 

(b) revoke a certificate of exemption if - 

(i) the employer to whom it has been issued agrees; or 

(ii) it was issued in error; or 

(iii) the Registrar is satisfied that the employer has ceased to be a person 
eligible to be issued with the certificate. 

This amendment refers to exemptions of certain provisions on religious grounds and the right to issue a 
certificate of exemption.  The brethren community in Western Australia is faced with a serious dilemma.  If this 
legislation is not amended, it will expose law-abiding citizens - the brethren - to prosecution in the civil courts 
because they cannot abide by a law that is a direct contravention of their conscience.  In the second reading 
debate I made it clear that the brethren operate approximately 120 businesses across the State, half of which are 
in regional areas.  This measure will affect some 400 families and 800 employees.  Obviously, it will have an 
enormous impact on the social and economic wellbeing of this State if their businesses are interfered with.   

The amendment is very narrow and can be accessed only by the brethren members.  It would not create a chink 
in the armour or open the floodgates and it will not weaken the Government’s labour relations reform agenda.  It 
provides for the inspection of workplaces and time and wages records.  It is not a threat to collective bargaining; 
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it protects employees and does not erode their rights.  It maintains a right that already exists.  As precedents in 
New South Wales, New Zealand, Great Britain and elsewhere have proven - I made this point in the second 
reading debate - people across the political spectrum support it.  The amendment would prevent discrimination 
against this minority, which has firmly held beliefs, and will prevent conflict between the Government, the 
commission, the unions and the brethren.  The conscience provision for the brethren goes back something like 50 
years.  I believe a section in the Australian Constitution also enshrines that right.  I encourage the Government to 
support its implementation.  I seek leave to alter the amendment, as the references to section 49J(11) should be to 
section 49J(1). 

Amendment, by leave, altered. 

Hon BRUCE DONALDSON:  I support the amendment moved by Hon Murray Criddle.  I note that amendment 
98/145 on the supplementary notice paper in the name of Hon Ray Halligan is similar.  I hope the minister thinks 
about this amendment very carefully.  I am sure he is aware, as are most members, of the contribution the 
religious group known as the brethren has made to country and regional Western Australia.  It has very strong 
beliefs, and I will quote a letter from that group.  I am sure that many members have read this very professional 
submission that was given to all members of Parliament.  It quotes the speech of Sue Bradford from the New 
Zealand Green Party during debate on the Employment Relations Bill on 9 August 2000.  I like to think that 
maybe Hon Dee Margetts has looked very closely at this extract and what she went on to say.  The Hansard of 
the New Zealand Parliament states -  

Finally, I would like to talk about clause 23, and the addition relating to the Brethren that Dr Smith has 
just been referring to.  The Green Party did take a stand in favour of the Brethren . . . I would just like to 
read quickly from one of the Brethren documents about their beliefs.  We have supported this 
amendment because of our respect for the diversity and sincerity of other people’s religious beliefs.   

They say that from their point of view: “Separation is maintained from all groups, unions or 
associations of a business, shareholding, property, political, pleasure, social, medical, or 
superannuational nature.  We have found in Jesus a satisfaction nothing in this passing world can 
compare with.  Additionally, we are also governed by the scriptures as to employing or being employed.  
There is special concern to maintain inviolate the direct employer to employee relationship.”   

Having talked to representatives of the Brethren, of whom there are a large number in the district that 
Dr Smith, Penny Webster, and I come from - and we are very conscious of their role as employers and 
business people in the district - I felt that the sincerity of their beliefs was unquestionable, and that very 
few, if any, other religious organisations in this country could genuinely claim to hold a similar set of 
beliefs.   

How very true that is.  Hon Murray Criddle referred to the businesses that people who live in country Western 
Australia have established and the very high standards they set for themselves and their families.  They have 
provided services and employment opportunities to both local communities and those communities in the 
broader region around these businesses.  Successive Governments have talked about decentralisation, but the 
brethren have done it and delivered a range of services.  During the second reading debate, I referred to the 
Australian wire industry in Gnowangerup.  I have been there.  The brethren have helped a number of youths who 
have attended the school there.  They have taken them in and given them work experience.  Some of those kids 
were at the crossroads of their lives.  They could have gone either way, but they were able to be helped.  The 
brethren’s business could have been established in Perth, which would have saved the business a lot of freight 
expenses, but they decided to locate in regional Western Australia.  We all know the benefits that they have 
brought to the area.  They certainly pose no threat in any form to the Government or union bosses.  It would be a 
travesty of justice if the Government did not view this amendment very seriously.   

I would question the ethics and Christian principles of the people involved in putting this Bill together.  The only 
good thing about it is that I know that one day, as sure as the sun comes up in the morning and goes down at 
night, this legislation will be changed or probably dumped.  I can tell the minister that it will happen.  We have 
musical chairs in this place and, if it were not for a handful of preferences, the minister would not be discussing 
this Bill in this Chamber at the moment because he would not have the numbers.  I look forward to the day when 
we undo the draconian measures that the minister is trying to put into place with this legislation.  It is a disgrace.  
One way in which the minister can appease his conscience is to support this amendment.  I do not believe that 
the minister, sitting there with a smirk on his face - 

Hon N.D. Griffiths:  I do not have a smirk.  Don’t talk to me about conscience.  Look at your voting record.   
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Hon BRUCE DONALDSON:  Maybe the minister was grimacing in pain because of the uncomfortable seat he 
is sitting in - who knows? 

Hon N.D. Griffiths:  It is your speech.   

Hon BRUCE DONALDSON:  At the end of the day, I hope it all comes home to the minister in more ways than 
one.  I ask the minister and the Greens (WA) to support this amendment.  It will not destroy the industrial 
relations Bill, and the minister knows that.  I appeal to Hon Dee Margetts, who is also a member for the 
Agricultural Region and knows the area, the businesses and the people very well.  The brethren are held in very 
high regard in the communities in which they live.  They set standards well above those of each and every one of 
us.  This amendment deserves careful consideration.   

A number of amendments have been put forward.  Proposed section 49J(5) seems to be mentioned all the time.  
It suits the minister to use it almost as if it were the elixir for eternal youth.  I know what the answer will 
probably be, but I appeal to the minister and, more importantly, the Greens - so that they can salvage something 
of their reputation - to support this amendment. 

Hon RAY HALLIGAN:  I support the amendment put forward by Hon Murray Criddle.  I suggest that this 
situation is not uncommon.  Although in this case it is about religious beliefs, conscientious objections have been 
held for many other things.  There is no doubt in my mind that the members opposite who were old enough 
during the Vietnam War supported those people who had a conscientious objection to being involved in that war.  
I suggest that this is no different.  Members opposite have heard mention of the brethren.  That is but one 
religious group.  There may well be others.  I believe that any group that has a conscientious objection should be 
provided with the opportunity to find other ways and means to provide the Government - in this case - with what 
it requires.  I believe the brethren are represented all around the world and have a long history of some 172 years.  
I believe the fundamental core of the religion is non-association.  This has nothing to do with unions or, as Hon 
Bruce Donaldson mentioned, other educational, social or political groups.  The brethren have fellowship among 
their own.  I understand that legislation similar to this amendment was enacted in New South Wales, New 
Zealand and federally to provide groups such as the brethren with an exemption from the right to entry rules.  
When this Labor Government was elected, it said it would govern for all Western Australians, not just for those 
who voted for it.  It said it would even govern for those poor unfortunate Liberals.  It promised to work for all 
Western Australians.  I suggest that the brethren are part of that group.  I have not been around for 172 years, but 
as far as I am aware, they have not caused any problems since they have been in Western Australia.  If the 
Government does not agree with this amendment and provide the brethren with an exemption, they will be 
placed in a position in which they will end up doing something illegal.  The minister is in a position to change 
that at the stroke of a pen.  It is entirely up to him.  

Hon N.D. GRIFFITHS:  We have awards that have rights of entry.  They were in place before that rather 
interesting legislation was passed in 1993 and subsequent coalition legislation was enacted.  None of the 
problems that the honourable member through his amendment seeks to overcome occurred during those times.  
The fact is that all Western Australians, regardless of their political persuasion, are free to choose whether they 
wish to be members of unions.  Although the Government recognises that exemptions exist for religious 
objectors in other jurisdictions, its view is that what has been put forward in this Bill provides a fair balance 
between the interests of members of the community who choose to join unions and of those who do not choose 
to join unions, irrespective of their religious beliefs.  The fact that an employee works for an employer who holds 
certain beliefs should not preclude that employee from rights enjoyed by the rest of the Western Australian 
community.  Again, I ask the Committee to note that an award system has been in place in this State for a long 
time, albeit that the system has been under a bit of pressure because of the laws initially introduced in 1993.  
Rights of entry exist under the award system.  I am not aware of any difficulties that have occurred for people 
who object on religious grounds to the right of entry provision.  

Hon RAY HALLIGAN:  The Government has again gone down a particular path, and it is one with which I do 
not necessarily agree.  We have heard yet again that these things were in place and did not create any problems.  
One wonders why we have laws in the first place if we accept that everyone will do the right thing.  The concern 
of the Opposition is that there is no protection for these people.  All we are asking is that a few words - some 
protection - be included in the Bill.  I mentioned the fact that the Government could go to the brethren and try to 
work a way around the problem, rather than cause those people to be caught by this catch-all clause.  Again we 
have heard the minister say that these things have been in place for some time and no problems have occurred.  
Proposed section 49K is headed “No entry to premises used for habitation”.  Why has that protection been 
included if things do not happen?  That is the hypocrisy of this Government!  Certain things are done, but only 
when it suits the Government.  I suggest that the Government is not putting forward a good argument as to why 
this group cannot be protected.  
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Hon MURRAY CRIDDLE:  I will not go on, but I want to impress upon the minister that if we are putting in 
place laws that people will have to break, there will be a serious impact on that judgment.  We are at the stage of 
implementing a law that may well impact on people who are serving the State very well.  

Hon DEE MARGETTS:  I thought it necessary for me to put the view of the Greens (WA) on this issue.  
Nothing in the legislation requires people to be members of a union.  It is also quite clear, and has been stated by 
members of the brethren to whom I have spoken, that they employ people who are not brethren.  I understand 
that some commonsense issues are involved.  I believe that unions are able to act with some sensitivity on these 
issues.  However, there are also issues for people who may work in a brethren business but who are not members 
of the brethren.  Therefore, they are not committed to the same religious rules, and they may, at some stage, 
require assistance with their employment.  Although this amendment has some merit, I am concerned about the 
general principle that people who are outside of a religious order or group who are employed in a business 
operated by someone who is of that religion are themselves left outside the protection of the industrial relations 
system.  As the minister has indicated, it has not created a problem in the past, and I would like to think that the 
Government would not take a step that would cut off from legislative protection employees who are not 
members of that religious group.  

Amendment put and a division taken with the following result - 

Ayes (15) 

Hon Alan Cadby Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Derrick Tomlinson 
Hon Murray Criddle Hon Frank Hough Hon Simon O’Brien Hon Bruce Donaldson (Teller) 
Hon John Fischer Hon Barry House Hon Barbara Scott  

Noes (16) 

Hon Kim Chance Hon Adele Farina Hon Dee Margetts Hon Tom Stephens 
Hon Robin Chapple Hon Jon Ford Hon Louise Pratt Hon Ken Travers 
Hon Kate Doust Hon Graham Giffard Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Sue Ellery Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 

            

Pair 

 Hon Paddy Embry Hon Christine Sharp 

Amendment thus negatived. 

The CHAIRMAN:  The next amendment is in the name of Hon Ray Halligan.  However, I have read the 
amendment and it is very similar to, and raises the same issues as, the amendment just negatived by the 
Committee.  Therefore, the amendment is redundant. 

Hon RAY HALLIGAN:  I was about to say that I would not move the amendment. 

Hon SIMON O’BRIEN:  I move - 

Page 166, after line 11 - To insert - 

49JA. Provision of entry permits 
(1) Any entry permit issued by the Registrar to a union official shall have a term 

of 2 years only. 

(2) All permits must be renewed at the end of or no more than 3 months prior to 
the nominated expiration date. 

(3) The Registrar shall not issue a replacement permit unless satisfied the 
nominee is a fit and proper person to be issued with a permit.  The Registrar 
is to conduct a police check of the nominee as part of the issuing of a permit 
and renewal of permit exercise. 

(4) The Registrar must not issue a permit to a union official unless the Registrar 
is satisfied the nominated union official is of sufficiently good character. 
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A conviction for any of the following offences will debar any person from 
being issued with an entry permit by the Registrar - 

(a) assault; 

(b) conspiracy; 

(c) contempt of court; 

(d) corruption; 

(e) drug supplying/dealing/manufacturing; 

(f) going armed in public to cause terror; 

(g) illegal possession of firearms; 

(h) making threats; 

(i) manslaughter; 

(j) murder; 

(k) stealing as a servant; 

(l) unlawful possession/dealing/detonation of explosives; or 

(m) unlawfully discharging a firearm. 

(5) Should the Registrar become aware a state union official who holds a current 
entry permit has been convicted of one of the named offences, the Registrar 
must issue a notice to the person to surrender the permit within 7 days. 

(6) An Industrial Officer may make application to the WAIRC to seek the 
revocation of a permit. 

This is a particularly serious matter.  Of all the considerable correspondence I have received over this Bill, some 
of which I have referred to in previous stages of debate, the issue most regularly mentioned is the right of entry.  
This amendment seeks to address the issue.  The right of entry holds considerable discomfort for those who fear 
- with justification and experience - that the exercise of a right of entry to a workplace will be exercised by 
people who should not have the power to attend work sites and do the things contemplated by this legislation.  It 
is with very good reason; some people have demonstrated on other occasions and in similar circumstances - 
whether it was an industrial dispute or in society generally - that they are not fit people to be charged with an 
empowerment that has to be exercised in a sensible, responsible and reasonable way.  With all that in mind, I 
have moved several provisions in my amendment.  They all relate to ensuring that those people issued with entry 
permits are able to demonstrate a sufficiently decent character and that they will not, on the basis of prior 
evidence, exploit a situation or behave in an extreme way.  The sort of behaviour I am talking about may be like, 
but not limited to, the sort of behaviour demonstrated almost within hours of the declaration of the result of the 
last state election when building sites in my electorate were invaded by car loads of thugs - indeed, taxi loads - 
intent on exerting some form of jackboot power against employers that they had a grudge against.  It had nothing 
to do with looking after union members or workers generally.  It was all to do with intimidation and following an 
agenda of revenge.  In this debate, I have referred to a number of these incidents.  I remind members of these 
incidents, although at present the only government representatives in the Chamber are the minister and a 
backbencher talking on the telephone.  I hope the other members of the Labor Party will glance through 
Hansard.  I know that they do not give a damn about these issues because we have raised them before and our 
concerns have proved to be water off a duck’s back.  These are serious matters.  The minister and his cabinet 
colleagues have received from the Master Builders Association the same correspondence as we and others have 
received.  That is one example, and is the most recent document I have of many.  The minister already has that 
correspondence, so he knows about these concerns.  I have therefore moved an amendment in response to those 
concerns.  It seems that opposition members are the only ones prepared to stand up for employer groups and 
employees who do not want to be intimidated by cowardly thugs who cannot visit building sites to deal with 
employers on a one-to-one basis in a civilised way.  

Hon Ljiljanna Ravlich:  You have not even been on a building site.  

Hon SIMON O’BRIEN:  How do you know, you stupid woman?  

Hon Ljiljanna Ravlich:  I know.   
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Hon SIMON O’BRIEN:  They need to take 20 or 30 of their mates with them, who have probably not done 
much on building sites. 

Hon Ljiljanna Ravlich:  That is absolute nonsense, and you know it. 

The CHAIRMAN:  Order, Hon Ljiljanna Ravlich.  If Hon Simon O’Brien addresses the Chair there will be no 
need for any interjections.  

Hon SIMON O’BRIEN:  It is therefore reasonable that an entry permit issued by the registrar should be for a 
limited term, rather than be a lifelong endowment.  This amendment seeks to provide that that term be two years.  
Secondly it seeks to provide that permits may be renewed within three months of expiry.  A proper review 
should be held about that time.  The registrar should not issue a replacement permit unless satisfied that the 
nominee is a fit and proper person to be issued with a permit. 

The amendment nominates a number of offences, a conviction for which should debar a person from being 
issued with an entry permit.  Such minor offences are listed such as assault; conspiracy; contempt of court; 
corruption; drug supplying, dealing or manufacturing; going armed in public to cause terror; illegal possession of 
firearms; making threats; manslaughter; murder; stealing as a servant; unlawful possession of, dealing with or 
detonation of explosives; or unlawfully discharging a firearm.  The Opposition submits on behalf of a very large 
body of community opinion that the people who have convictions for these offences and who may seek to 
operate in the heightened and sometimes confrontationist climate that I described earlier should not be issued 
with the sweeping powers of entry that this Government seems to be offering.  I want it recorded that we have 
tried to restrain at least those characters from going about their business as they see fit.  

Hon Ljiljanna Ravlich:  You are happy to have them in the Liberal Party.  Your leader wants to recruit them into 
the Liberal Party.  Just you keep going.  

Hon SIMON O’BRIEN:  I will conclude my remarks because the point has been made.  I thank Hon Ljiljanna 
Ravlich for her interjection.  Just when we think there is no limit to her ignorance, she introduces -  

Hon Ljiljanna Ravlich:  You called me radiant today and now you have started a vicious attack; you should be 
ashamed of yourself for being such a hypocrite.  They are mixed messages and I am confused. 

Hon SIMON O’BRIEN:  Hon Ljiljanna Ravlich is indeed confused.  At least she has shown that there is yet 
another dimension to the degree of her ignorance when she suggests - 

Several members interjected. 

Hon SIMON O’BRIEN:  Hang on.  I enjoy having a cross-Chamber joke with Hon Ljiljanna Ravlich.  However, 
her interjection was a vicious remark to suggest that people who are guilty of murder, corruption, assault or 
conspiracy are the sort of people whom the Liberal Party is trying to recruit.  That is a stupid remark; but even 
allowing for it to be stupid and said in the heat of the moment, it is also an ignorant, ill-advised and offensive 
remark. 

Hon Graham Giffard:  What are you talking about?  Who is guilty of murder?  Which murder was she talking 
about?  Name one.  What are you talking about? 

Hon SIMON O’BRIEN:  Go back to sleep. 

Hon Graham Giffard:  What are you talking about? 

Hon Ljiljanna Ravlich:  It is a good enough question. 

Hon SIMON O’BRIEN:  What the hell is Hon Graham Giffard talking about?  If he wants to talk, he should get 
up in a minute.  We have not heard anything from any of those opposite.  If Hon Graham Giffard has something 
to say, he should get up and say it! 

The CHAIRMAN:  Order!  Hon Simon O’Brien should address the Chair.  If someone ends up going out, it will 
be in accordance with the standing orders - as long as all members understand that. 

Hon SIMON O’BRIEN:  I commend the amendment to the Chamber, noting that it is important that there should 
be a capacity to restrain the registrar from issuing permits to people who patently should not be in receipt of 
them. 

Hon N.D. GRIFFITHS:  Proposed section 49JA comprises a long list of words that seek to impose restrictions 
that were never sought to be imposed under the coalition’s regime.  These restrictions are not contained in any 
award.  It was never thought appropriate that they should be.  I understand from the honourable member’s 
comments that he was acting at the request of a particular organisation. 
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Hon Simon O’Brien:  A number of organisations and individuals. 

Hon N.D. GRIFFITHS:  Including the Master Builders Association? 

Hon Simon O’Brien:  Yes. 

Hon N.D. GRIFFITHS:  The honourable member agrees with that proposition by interjection.  These provisions 
are not contained in the award to which the Master Builders Association is a party.  It is always open to a party 
to an award to seek a variation.  I understand that has not been sought.  What is being sought, if I can be very 
kind - I will downplay the significance of it - is to impose strict, unnecessary criteria.  We already have the 
appropriate safeguard in the Bill in the interests of the wider community; namely, proposed section 49J(5), to 
which the Committee has given consideration.   

I will deal with some aspects of the interesting set of words contained in the amendment.  First, there is a 
reference to an entry permit.  The clause refers to an authority, not an entry permit.  The amendment then 
proposes that when a permit is issued to a union official, it shall have a term of two years only.  However, 
authorities could be issued to somebody other than a union official.  It seems the honourable member is 
proposing categories of authorities or, in his words, “entry permits” which change the language of the Bill.  The 
amendment seeks to set up something in the nature of a licensing regime.  I thought the Liberal Party was 
opposed to unnecessary bureaucracy.  The amendment then requires a registrar to be satisfied.  The safeguard 
that the Government is putting forward in this Bill relates to actions and not to this long list of restrictions to 
which the honourable member refers.  The amendment refers to an industrial officer.  I am not sure what that 
means, but I assume the honourable member is referring to an industrial inspector.  Technically, the amendment 
is full of deficiencies.  In any event, it is bad policy and the mischief that the member says he seeks to remedy is 
dealt with in proposed section 49J(5).  

Hon J.A. SCOTT:  I had not intended to speak on this Bill but Hon Simon O’Brien has forced me to my feet.  I 
could not help noting that this is one of the “when did you stop beating your wife” clauses that is designed to 
present people in a bad light.  It is the sort of nonsense that inflames industrial relations because, as anybody 
with a modicum of commonsense would know, any person who is guilty of murder or rape would most likely be 
in a prison.  This is emoting for no reason except to wind people up, and we can do without this sort of 
amendment.  The member would do a lot better to stick to good legislation than throwing in this sort of stuff.  
The Greens (WA) will not support the amendment.  

Hon SIMON O’BRIEN:  I have listened to the minister and to Hon Jim Scott who represents points of view that 
are contrary to this amendment.  That having been recorded, it is on the record for our respective constituencies 
and the public at large to take note of.  I will be discussing this debate with people who have been, and continue 
to be, subjected to all sorts of tactics that have got more to do with extortion rackets than legitimate 
representation in a workplace or any sort of industrial relations environment that anyone in Western Australia 
would want to see.  These people have reported these incidents to ministers’ offices and building inspectors’ 
offices and they have received no protection.  The sort of thuggery that I have alluded to in my remarks is abroad 
in our community at this time.  It is ongoing and will be facilitated by this Bill.  While that sort of environment 
exists, we do not want the people who have demonstrated a tendency to commit the sorts of offences I have 
listed involved in industrial relations.  I will leave it at that.  As I said in my speech in the second reading debate, 
it is a great pity that debate on industrial relations is always polarised in the way that it is.   

Amendment put and negatived. 
The CHAIRMAN:  Before I move to the next amendment of Hon Ray Halligan, I ask Hon Simon O’Brien to 
look at his amendment No 164/145 on the supplementary notice paper, the substance of which appears to be 
directed at achieving the same objective as the amendment of Hon Ray Halligan. 

Hon Simon O’Brien:  I will not move it. 

The CHAIRMAN:  I ask Hon Simon O’Brien to look at the amendment because it will depend on what happens 
to Hon Ray Halligan’s amendment.   

Hon RAY HALLIGAN:  I move - 

Page 166, after line 16 - To insert - 

49L. Information not to be disclosed 
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(1) An authorised representative under this Division must not, directly or 
indirectly, record, disclose or make use of information obtained in the 
exercise of the power under section 49I except - 

(a) in the exercise of that power; 

(b) or required or allowed by this Act or any other written law; 

(c) for the purposes of proceedings in the Commission; or 

(d) with the written authority of each person to whom the information 
relates. 

Penalty: $20 000 

The purpose of this proposed section is self-evident from its wording.  I have no doubt that the minister will say 
that the Bill contains proposed section 49J(5), which is a great catch-all of nothing.  It leaves the total authority 
to the commission through a commissioner who may - it is not obligatory - do certain things if in the 
commissioner’s opinion someone acted in an improper manner.  Will the minister tell me where I can find the 
definition of “improper manner”; or is that definition also left to the commissioner?  That is absolutely 
marvellous!  Why do we have proposed section 49K?  It is hypocrisy yet again. 

I keep returning to proposed section 49K.  If things do not happen as we on this side of the Chamber envisage 
they might not happen - we do not say they will not happen - and if the Government believes that proposed 
section 49J(5) covers absolutely anything and everything, why is it being so prescriptive with proposed section 
49K?   

I admit that my proposed section 49L is prescriptive.  It would insert into the Bill some detail instead of leaving 
the matter for decision by a commissioner.  However, that is not unreasonable and would again give some equity 
to employers, and even employees, who may not wish to find their confidential information in “InsideCover” or 
have that information used against them in some way.  Again, the minister should try to find another line rather 
than say that the Bill contains proposed section 49J(5).   

Hon N.D. Griffiths:  It is a good line. 

Hon RAY HALLIGAN:  He should not tell me that previous legislation did not contain clauses such as this.  
With that sort of mentality, we would still be back in the horse and buggy days because nothing would have 
changed since then.  Just because a clause such as this was in legislation once does not mean it was appropriate 
and does not mean that it should not change now or in the future. 

Hon N.D. GRIFFITHS:  I note the time.  The member foreshadowed my response.  Proposed section 49J(5) is an 
excellent provision and I note that it did not exist under the previous regime.   

Amendment put and negatived. 
The CHAIRMAN:  The next amendment on the supplementary notice paper is by Hon Simon O’Brien who has 
indicated that he does not intend to move it, given that it is redundant on the decision of the Committee on the 
last clause.   

Progress reported and leave granted to sit again, pursuant to standing orders.   
 


